San Luis Obispo Regional Transit Authority
Disadvantaged Business Enterprise Program

Objectives/Policy Statement

The San Luis Obispo Regional Transit Authority (RTA) has established a Disadvantaged Business
Enterprise (DBE) Program in accordance with regulations of the U.S. Department of
Transportation (DOT), 49 Code of Federal Regulations (CFR) Part 26. The RTA has received
Federal financial assistance from the DOT and as a condition of receiving this assistance, the RTA
has signed an assurance that it will comply with 49 CFR Part 26 and the 2024 DBE Final Rule
effective May 9, 2024.

It is the policy of the RTA to ensure that DBEs, as defined in 49 CFR Part 26, have an equal
opportunity to receive and participate in DOT-assisted contracts. It is also the RTA’s policy:
1. To ensure nondiscrimination in the award and administration of DOT-assisted contracts;
2. Tocreate a level playing field on which DBEs can compete fairly for DOT-assisted
contracts;
To ensure that the DBE Program is narrowly tailored in accordance with applicablelaw;
4. To ensure that only firms that fully meet 49 CFR Part 26 eligibility standardsare
permitted to participate as DBEs;
5. To help remove barriers to the participation of DBEs in DOT-assisted contracts;
6. To promote the use of DBEs in all types of federally-assisted contracts and
procurement activities conducted by RTA;
7. To assist the development of firms so that they can compete successfully inthe
marketplace outside the DBE program; and
8. To Administer the DBE Program in close coordination with the various
departments within RTA so as to facilitate the successful implementation of the
DBE Program.
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The Executive Director has designated Deputy Director/CFO as the DBE Liaison Officer. In that
capacity, the DBE Liaison Officer is responsible for implementing all aspects of the DBE
Program. Implementation of the DBE Program isaccorded the same priority as compliance with
all other legal obligations incurred by the RTA in its financial assistance agreements with the
DOT.

The complete DBE Program is available for review at RTA’s website:
https://www.slorta.org/about-rta/civil-rights-information/

The RTA has disseminated this policy to the Board of the RTA and all of the components of our
organization. We have distributed this statement to DBE and non-DBE business communities that
perform or are interested in performing work for the RTA on DOT-assisted contracts
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Geoff Straw, Executive Director Date




SUBPART A — GENERAL REQUIREMENTS

Objectives
The objectives are found in the policy statement on the first page of this Program.
Applicability

The San Luis Obispo Regional Transit Authority (RTA) is the recipient of Federal transit funds
authorized by Titles |, lll, V and VI of ISTEA, Pub. L. 102-240 or by Federal transit laws in Title 49,
U.S. Code, or Titles I, lll, and V of the TEA-21, Pub. L. 105-178. Titles I, lll, and V of the Safe,
Accountable, Flexible, Efficient Transportation Equity Act: A Legacy for Users (SAFETEA-LU), Pub.
L. 109-59, 119 Stat. 1144, Divisions A and B of the Moving Ahead for Progress in the 21st Century
Act (MAP-21), Pub. L. 112-141, 126 Stat. 405; Fixing America’s Surface Transportation Act (FAST
Act), Pub. L. No. 114-94, 129 Stat. 1312; and Divisions A and C of the Bipartisan Infrastructure Law
(BIL), enacted as the Infrastructure Investment and Jobs Act (IlJA), Pub. L. 117-58 .

Definitions
The RTA will adopt the definitions contained in 49 CFR Part 26.5.

The term “Bidders” as used in this document means both Bidders or Proposers, as applicable. The
term “Bid” as used in this document means both Bids or Proposals, as applicable.

Non-discrimination Requirements

The RTA will never exclude any person from participation in, deny any person the benefits of,
or otherwise discriminate against anyone in connection with the award and performance of
any contract covered by 49 CFR Part 26 on the basis of race, color, sex, or national origin.

In administering its DBE program, the RTA will not, directly or through contractual or other
arrangements, use criteria or methods of administration that have the effect of defeating or
substantially impairing accomplishment of the objectives of the DBE program with respect to
individuals of a particular race, color, sex, or national origin.

Record Keeping Requirements

For federally-assisted solicitations, the DBELO will collect, review, and track prime and
subcontractor information including:

1. Bidders list information about all DBEs and non-DBEs that bid as prime contractors and
subcontractors (including unsuccessful prime contractors and subcontractors) on each
of RTA’s federally-assisted contracts. Information collected must be submitted with bids
or initial responses to negotiated procurements.



2. Prime and subcontractor awards and commitments (submitted by the successful

contractor at time of bid).

DBE awards and commitments (submitted by the successful contractor at time of bid).

4. Payments to prime contractors, progress payments and final payment at the close of
contract.

5. Payments to DBE contractors, subcontractors, and suppliers.
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The DBELO will collate these records for the purpose of submitting Uniform Reports of DBE
Awards or Commitments and Payments to DOT no later than the deadlines specified above.
Detailed procedures for completing Semi-Annual Uniform Reports are contained in RTA’s DBE
Procedures Manual.

Subrecipients that receive DOT pass-through awards will report DBE participation to RTA semi-
annually using the Uniform Report of DBE Awards/Commitments and Payments. These reports
will capture DBE participation for DOT-assisted contracts awarded by subrecipients and actual
DBE attainments based on payments made to DBEs on DOT-assisted contracts within the
respective reporting period. Subrecipients will comply with these requirements until all contracts
awarded with DOT funds are completed, award funds are exhausted, and/or award funds are
returned to RTA. For subrecipients that do not submit a Uniform Report directly to the FTA, RTA
will incorporate the subrecipient’s DBE data into its own Uniform Report.

Uniform Reports of DBE Awards/Commitments and Payments

The RTA’s DBELO or designee shall submit for FTA review and approval, a semiannual Uniform
Report of DBE Awards or Commitments and Payments. In conformance with FTA direction the
Authority will submit reports through FTA’s Transit Award Management System (TrAMS) by June
1 and December 1 of each federal fiscal year.

The reports shall list the RTA’s and any subrecipient’s dollar value of DBE participation for U.S.
DOT-assisted contracts and subcontracts awarded and closed and shall demonstrate the RTA's
progress toward reaching the FTA-approved overall/triennial DBE goal. All dollar amounts
reported will reflect the federal share of such contracts. The report will identify the federally
assisted contract numbers, NAICS codes identified for each DBE on each contract awarded, and
dollar amount awarded to each certified DBE through the use of race conscious methods and
race neutral methods. The Uniform Report will further capture the names of DBE contractors
that performed work and the work categories/trades performed, dollar value of contracts,
number of firms that were listed at commitment but replaced (as well as an explanation for the
replacement); and number of firms decertified during the reporting period. Pursuant to DBE
Program regulations, the RTA will also report DBE participation and payments on ongoing
contracts.

The RTA will adhere to the following reporting period based on the Federal Fiscal Year
e Reporting period: October 1st through March 31st report due June 1st
e Reporting period: April 1st through September 30th due December 1st



Assurances

The RTA has signed the FTA Master Agreement that includes the following assurances,
applicable to all DOT-assisted contracts and their administration:

Federal Financial Assistance Agreement Assurance:

The RTA shall not discriminate on the basis of race, color, national origin, or sex in the award and
performance of any DOT-assisted contract or in the administration of its DBE Program or the
requirements of 49 CFR Part 26. The recipient shall take all necessary and reasonable steps
under 49 CFR Part 26 to ensure nondiscrimination in the award and administration of DOT-
assisted contracts. The recipient’s DBE Program, as required by 49 CFR Part 26 and as approved
by DOT, is incorporated by reference in this agreement. Implementation of this program is legal
obligation and failure to carry out its terms shall be treated as a violation of this agreement.
Upon notification to the RTA of its failure to carry out its approved program, the Department
may impose sanction as provided for under Part 26 and may, in appropriate cases, refer the
matter for enforcement under 18 U.S.C. 1001 and/or the Program Fraud Civil Remedies Act of
1986 (31 U.S.C. 3801 et seq.).

This language will appear in financial assistance agreements with sub-recipients.

Contract Assurance:

We will ensure that the following clause is placed in every DOT-assisted subrecipient
agreement and third party contract (modified only as necessary to identify the
affected parties or agreement) and will obtain the agreement of each of its
subrecipients, third party contractors, and third party subcontractors to include the
following assurance in every subagreement and third party contract it signs:

The subrecipient, each third party contractor, and each third party subcontractor must not
discriminate based on race, color, national origin, or sex in the award and performance of
any FTA or U.S. DOT-assisted subagreement, third party contract, and third party
subcontract, as applicable, and the administration of its DBE program or the requirements
of 49 CFR Part 26. The subrecipient, third party contractors, and third party subcontractor
must take all necessary and reasonable steps under 49 CFR Part 26 to ensure
nondiscrimination in the award and administration of U.S. DOT-assisted subagreements,
third party contracts, and third party subcontracts, as applicable. Failure by the
subrecipient, third party contractor, and third party subcontractor, and any of its third
party contractors or third party subcontractors to carry out the requirements of this
provision is a material breach of this agreement, third party contract, or third party
subcontract, as applicable. The following remedies, or such other remedy as RTA deems
appropriate, include, but are not limited to, withholding progress payments, assessing
sanctions, liguidated damages, and/or disqualifying the subrecipient, third party



contractor, or third party subcontractor from future bidding as non-responsible. The
subrecipient, third party contractors, and third party subcontractors must include these
requirements in each contract or subcontract financed in whole or in part with Federal
assistance provided by FTA, modified only if necessary to identify the affected parties or
agreement.

SUBPART B — ADMINISTRATIVE REQUIREMENTS

DBE Program Updates

The RTA will continue to carry out this program until all funds from DOT financial assistance
have been expended. The RTA will provide DOT updates representing significant changes in the
program as they occur. The RTA understands that all changes must be approved prior to
implementation.

DBE Liaison Officer

The RTA has designated the following individual as its DBE Liaison Officer

(DBELO):

Deputy Director/Chief Financial Officer
San Luis Obispo Regional Transit Authority
253 Elks Lane

San Luis Obispo, CA 93401

Phone: (805) 541-2228 x4397

Fax: (805) 781-1291

Email: tarnold@slorta.org

In that capacity, the DBELO is responsible for implementing all aspects of the DBE program and
ensuring that the RTA complies with all provisions of 49 CFR Part 26. However, all RTA executives,
management and staff share in the responsibility for making RTA’s DBE Program a success and
must give their full cooperation to the DBELO in the implementation of this Program.
Implementation of the DBE Program has the same priority as all other legal obligations incurred
by RTA as contained within its financial assistance agreement with the U.S. DOT. The DBELO has
direct, independent access to the Executive Director concerning DBE program matters. The DBELO
devotes a portion of their time to the DBE Program. The DBELO is also responsible for all
procurements and contracting activities utilizing Federal funds. An organization chart

displaying the DBELO’s position in the organization is found in Attachment A to this Program.

The DBELO is responsible for developing, implementing and monitoring the DBE Program, in
coordination with other appropriate officials, executives, management and staff. Duties and

responsibilities of the DBELO include the following:

1. Develops, implements, and updates this DBE Program Plan. Ensures that RTA’s



management team is aware of the policy and commitment to DBE participation and
achievement. Advises RTA’s Executive Director on DBE matters and achievement.

2. Gathers and reports statistical data and other information as required.

3. Reviews third party contracts and purchase requisitions for compliance
with this program.

4. Works with all departments to determine projected Annual Anticipated
DBE Participation Level.

5. Ensures that bid notices and requests for proposals are made available to DBEs ina
timely manner.

6. Analyzes DBE participation and identifies ways to encourage participation through race-
neutral means.

7. Participates in pre-bid meetings.

Advises the Executive Director and Board on DBE matters and DBE race- neutral issues.

9. Provides DBEs with information and recommends sources to assist in preparing bids,
obtaining bonding and insurance.

10. Plans and participates in DBE training seminars.

11. Provides outreach to DBEs and community organization to fully advise them of
contracting opportunities.
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DBE Financial Institutions

It is the policy of the RTA to investigate services offered by financial institutions owned and
controlled by socially and economically disadvantaged individuals in the community, to make
reasonable efforts to use these institutions, and to encourage prime contractors on DOT- assisted
contracts to make use of these institutions. A list of financial institutions can be obtained from the
State of California, Department of General Services, Office of Small Business Certification and
Resources, and the website for the Federal Reserve Board www.federalreserve.gov/releases/mob
to identify minority-owned banks derived from the Consolidated Reports of Condition and income
filed quarterly by banks (FFIEC 031 through 041). The DBELO will continue to use these sources to
continue to solicit minority-owned banks to participate in the RTA’s DBE Program.

The RTA shall also encourage its prime contractors to use the services of DBE financial institutions.
Prompt Payment Mechanism

Prompt Payment:

The RTA will include the following clause in each DOT-assisted prime contract:

e With each application for payment for construction contracts, Contractor must submit to
RTA an unconditional waiver and release upon progress payment executed by the
subcontractors that were due payment from the previous partial payment. For each
application for payment for non-construction contracts, the Contractor must submit to
RTA a certification, signed by an officer or managing agent of the Contractor, attesting that
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all subcontractors have been previously paid all amounts due them from prior progress
payments within 30 days after Contractor’s receipt of such progress payments. Failure to
submit either the unconditional waiver and release or certification with a payment
application, as applicable, will be the grounds to reject that payment application.

e That Contractor must make progress payments to its subcontractors not later than 30 days
after the receipt of each progress payment from RTA (49 CFR 26.29(a)). Contractor’s
obligations under this section may be enforced by a subcontractor who has not been paid
in the manner provided in this section.

RTA will include the following information in DOT-assisted prime contracts with a DBE
requirement:

e With each application for payment the Contractor must submit reports summarizing DBE
activity and payments, and release of retention. Before final contract payment is
authorized by RTA, Contractor must submit a final DBE activity and payments report. This
report shows for each DBE the contract amount, the amount paid to the DBE this report,
and the total amount paid the DBE to date.

Return of Retainage

RTA will release prime contractor retention for completed subcontractor work subject to the
following conditions. When Contractor deems that a particular subcontractor’s work is
satisfactorily completed, Contractor must certify to RTA in writing, with its next application for
payment, that the subcontractor’s work is satisfactorily completed, and must include in its
Contractor’s application for payment an invoice for partial release of retention withheld under
the Contract to the extent of that portion of the subcontract not previously paid by RTA to
Contractor. Contractor’s invoice must identify the full amount of the subcontract, less any
progress payments previously made by RTA for any portion of the subcontract. In addition,
Contractor must submit, with each application for partial release of retention to a subcontractor,
an unconditional waiver and release upon final payment, executed by the subcontractor that all
their work is satisfactorily completed. Failure to submit such unconditional waivers with a request
for partial release of retention will be the grounds to reject that payment application. The form of
unconditional waiver and release will be provided by RTA.

Monitoring and Enforcement

RTA has an established procedure and contract language to monitor and enforce that prompt
payment and return of retainage is in fact occurring. Requests for partial payment applications for
DOT-assisted contracts prepared by staff must be reviewed by the RTA DBELO or his/her delegate
to verify that prompt payment and release of retainage contract requirements are satisfied.

Dispute Resolution: DBE firms that wish to report a prime contractor for non-payment may
contact RTA’s DBELO for assistance with the dispute. The DBELO will investigate complaints within
10 business days and, if necessary, require the prime contractor to provide corrective action. If
the dispute remains unresolved after 30 days, RTA may withhold payment to the prime contractor
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until compliance is met.
Directory

The RTA is a Non-Certifying Member (NCM) of the California Unified Certification Program (UCP).
The RTA uses the California UCP DBE directory maintained by Caltrans (“Directory”) that
identifies all firms eligible to participate as DBEs. The Directory lists the firm’s name, address,
phone number, date of the most recent certification, and the type of work the firm has been
certified to perform as a DBE. The Directory is revised and updated daily by Caltrans. The DBE
Database may be accessed directly at: https://californiaucp.dbesystem.com.

Overconcentration

Overconcentration analysis is a monitoring mechanism to ensure that overconcentration can be
identified and adequately addressed to ensure that DBEs were not over-utilized in specific areas
to the exclusion of non-DBE firms. Overconcentration exists when DBE firms are so
overconcentrated in a certain type of work (as determined by NAICS code) as to unduly burden
the opportunity of non-DBE firms to participate in this type of work.

RTA has not identified that overconcentration exists in the types of work that DBEs perform on
RTA contracts.

RTA will evaluate overconcentration every 3 years during the triennial DBE goal-setting process.
RTA will analyze the types of work (by NAICS code) that have been awarded to DBE
subcontractors on FTA-assisted contracts that included a race-conscious DBE goal during the
previous triennial period. The analysis will compare the availability of DBEs to the availability of
non-DBEs in RTA's relevant geographic market area for the identified type of work. This analysis
will be performed by comparing the number of DBEs listed in the California Unified Certification
Program (CUCP) DBE Directory in RTA’s Market Area to the number of firms listed in the US
Census County Business Patterns data in RTA’s Market Area. For the purposes of the
overconcentration analysis, RTA’s Market Area will be defined as the counties in Caltrans District
5: Monterey, San Luis Obispo, Santa Cruz, San Benito, Santa Barbara.

If DBE overutilization for any NAICS code exceeds 175%, RTA will determine that DBE
overconcentration exists, and appropriate action will be taken to address this overconcentration.

If an overconcentration of DBEs is identified, RTA will notify the CUCP and will submit a plan of
action to FTA aimed at eliminating the overconcentration. This plan may include, but not be
limited to, incentive programs, technical assistance, contractual consultation, marketing, or other
appropriate steps to aid in promoting DBE work in other NAICS codes. RTA may also consider
varying the use of contract goals in accordance with §26.51 to ensure that non-DBEs are not
prevented from competing for subcontracts, by declining to set a contract-specific goal in specific
trades or specialty areas (as documented in NAICS Codes) that have been identified to
demonstrate overconcentration, and, not include these NAICS Codes in the calculations for



setting RTA’s Triennial DBE Goals.

FTA must review RTA’s determination of overconcentration and approve any measures designed
to address the issue. Once approved by FTA, the actions to be taken will become part of RTA's
DBE program.

Bidders List

DBE Bidders List—recipients would enter into an online USDOT system of data about companies
bidding on contracts or subcontracts, such as company name, DBE or non-DBE status, fields of
work bid and related NAICS codes, etc.

49 CFR §26.11(c) requires the RTA to create and maintain a Bidders List. All U.S. DOT-assisted
contracts shall include a contract clause requiring all prime bidders/proposers to submit a
completed Bidders List to the RTA, for their firm and for all firms (DBE and non-DBE) that
submitted a bid, proposal or quote, to the prime bidder/proposer on U.S. DOT-assisted
contracts, including firms who were contracted by the prime bidder. The Bidders List shall, at a
minimum, contain the following information for each firm:

. Firm name

. Firm DBE certification status (DBE or non-DBE)

. Firm address including ZIP code

. Firm phone #

. Firm email

. Age of the firm

. Race and gender demographic for the firm’s majority owner

. NAICS code applicable to each scope of work the firm sought to perform in its bid

. Contract or subcontract amount

10. Contact name and title

11. Type of product/service provided

12. Range of annual gross receipts
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The Bidders List shall be collected from all bidders/proposers with their bids or initial proposal
response as a part of the RTA’s federally assisted procurement and solicitation process.

The RTA will use this information to assist in establishing the RTA’s market area and as a
resource in allowing the use of the Bidders List approach in calculating the RTA’s contract-

specific and overall DBE goals.

The RTA will submit the Bidders List to a centralized U.S. DOT database as prescribed by the FTA
within the timelines established.

Business Development Programs

The RTA does not operate a business development or mentor-protégé program at the present



time. If the RTA implements such a program in the future, the RTA will describe the rationale for
having the program element, the specific provisions of the element (e.g. who is eligible to
participate, how the program element works, and how interested persons would obtain
information about the program element). At the time of a decision to implement a business
development or mentor- protégé program, the DBELO will seek approval of such program from
FTA and, at that time, the program will become part of the overall DBE program.

Monitoring and Enforcement Mechanisms

The RTA will take the following monitoring and enforcement mechanisms to ensure
compliance with 49 CFR Part 26.

1. We will bring to the attention of the Department of Transportation any false,
fraudulent, or dishonest conduct in connection with the program, so that DOT can take
the steps (e.g. referral to the Department of Justice for criminal prosecution, referral to
the DOT Inspector General, action under suspension and debarment or Program Fraud
and Civil Penalties rules) provided in 26.109.

2. We will consider similar action under our own legal authorities, including responsibility
determinations in future contracts. Attachment C lists the regulation, provisions, and
contract remedies available to us in the events of non-compliance with the DBE
regulation by a participant in our procurement activities.

3. We will also provide monitoring and enforcement mechanism to verify that work
committed to DBEs at contract award is actually performed by DBEs. This will be
accomplished by regular visits to jobsites and interviews of the personnel performing
work.

4. RTA will keep a running tally of actual payments to DBE firms for work committed to
them at the time of contract award. With each application for payment, the contractor
must submit reports summarizing DBE activity and payments. Before final contract
payment is authorized by RTA, contractor must submit a final DBE activity and
payments report. This report shows, for each DBE, the contract amount, the amount
paid the DBE this report, and the total amount paid the DBE to date.

5. RTA will perform compliance reviews of contract payments to DBEs. The review of
payments to DBE subcontractors will be conducted to ensure that the actual amount
paid to DBE subcontractors equals or exceeds the dollar amounts stated in the
schedule of DBE participation.

Small Business Participation

The RTA will implement a Small Business Element to facilitate competition by small
business concerns, taking all reasonable steps to eliminate obstacles to their participation,
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including unnecessary and unjustified bundling of contract requirements that may preclude
small business participation in procurements as prime contractors or subcontractors in
direct response to regulatory requirements, 49 CFR Part 26.39.

While the RTA has historically utilized race and general neutral strategies to promote and advance
Small Business participation efforts as a part of the RTA’s DBE Program implementation efforts,
this element of the program serves to unify in a singular location these important efforts.

The RTA will implement the following mechanisms to ensure compliance with 49 CFR Part 26.

1. On prime contracts not having contract goals, we will require the prime contractorto
provide subcontracting opportunities that small businesses, including DBEs, can
reasonably perform, rather than self-performing all the work involved.

2. In multi-year design build contracts or other large contracts we will require bidders on
the prime contract to specify elements of the contract or specific subcontracts that are
of a size that small business, including DBEs, can reasonably perform.

3. To meet the portion of our overall goal we project to meet through race-neutral
measures, we will ensure that a reasonable number of prime contracts are of a size that
small businesses, including DBEs, can reasonably perform.

4. We will identify alternative acquisition strategies and structuring procurements to
facilitate the ability of consortia or joint venture consisting of small businesses, including
DBEs, to compete for and perform prime contracts.

For the purposes of capturing Small Business utilization, the RTA adheres to the U.S. Department
of Transportation’s Small Business definition for what constitutes a Small Business Enterprise.

This Small Business Element will include, but is not limited to the following assertive, active and
effective strategies:

A. The RTA will continue to conduct regular reviews of procurements, to assess
opportunities for unbundling (breaking out scopes of work/services to facilitate small
business prime contracting opportunities). The RTA believes that including the
participation of procurement staff in scheduled reviews will increase accountability of
the RTA’s procurement options and decisions and in doing so will ultimately improve
contracting opportunities for Small Business Enterprises at the prime level.

B. The RTA will notify and as part of its pre-proposal and pre-bid meetings process prior
to submission of bids and proposals, a recommendation stating that prime contractors
shall create subcontract opportunities when no DBE goal has been set for that
procurement. The DBELO shall participate in all pre-bid and pre-proposal meetings to
assure this information is made a part of the procurement process to encourage and
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establish small business concerns.

C. The RTA will establish a small business set aside to be incorporated within FTA funded
procurements under competitive conditions under $100,000. Under the definition of a
small business concern this would mean, with respect to firms seeking to participate as
DBE’s in DOT-assisted contracts, a small business concern as defined pursuant to Section
of the Small Business Act and Small Business Administration regulations implementing it
(13 CFR, Part 121) that also does not exceed the cap on average annual gross receipts
specified in 26.65(b).

SUBPART C — GOALS, GOOD FAITH EFFORTS, AND COUNTING

Set-asides or Quotas
The RTA does not use quotas in any way in the administration of this DBE program.
Overall Goals

In accordance with Section 26.45(f) the RTA will submit its triennial overall DBE goal to the
Federal Transit Administration on August 1 of the year specified by FTA. The DBE goal is
calculated using the two-step process described in the “Tips for Goal Setting” guidance
provided by USDOT. Please see the RTA Goal Setting Methodology for additional information.

The RTA will also request use of project-specific DBE goals as appropriate, and/or will establish
project specific DBE goals as directed by FTA. Before establishing the three year overall goal,
the RTA obtains information concerning the availability for disadvantaged and non-
disadvantaged businesses, the effects of discrimination on opportunities for DBEs and the
RTA’s efforts to establish a level playing field for the participation of DBEs.

The RTA will publish a notice of the proposed overall goal, informing the public that the
proposed goal and its rational are available for inspection during normal business hours at our
office for 30 days following the date of the notice, and informing the public that the RTA will
accept comments on the goals for 45 days from the date of notice. This notice will be published
in the Tribune or the New Times. Normally, we will issue this notice by June 1 of the year of goal
submission. The notice will include addresses to which comments may be sent and addresses
(including offices and websites) where the proposal may be reviewed.

Our overall goal submission to DOT will include: the goal (including the breakout of estimated
race-neutral and race-conscious participation, as appropriate); a copy of the methodology,
worksheets, etc., used to develop the goal; a summary of information and comments received
during this public participation process and our responses; and proof of publication of the goal
in media outlets listed above.

We will begin using our three-year goal on October 1 of the calendar year following the August
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1 submission to FTA, unless we have received other instructions from DOT. If we establish a
goal on a project basis, we will begin using our goal by the time of the first solicitation for a
DOT-assisted contract for the project.

If the awards and commitments shown on the RTA Uniform Report at the end of any fiscal year
are less than the overall goal applicable to that fiscal year, the RTA will:
A. Analyze in detail the reasons for the difference between the overall goal and awards
and commitments in that fiscal year;
B. Establish specific steps and milestones to correct the problems identified in the analysis
and to enable the RTA to fully meet the goal for the new fiscal year;
The RTA will retain the analysis and corrective actions for three years and make it available to
FTA on request for their review.

Meeting the Overall Goals and Accountability

If the awards and commitments shown on RTA’s Uniform Report of Awards or Commitments and
Payments at the end of any fiscal year are less than the overall goal applicable to that fiscal year,
the RTA DBELO must, in accordance with 49 CFR Section 26.47(c), conduct a Shortfall Analysis
and:

1. Analyze in detail what efforts RTA made in attempting to meet the goal, what reasons may
have played a role in the shortfall and caused the difference between the overall goal and
the actual awards/commitments;

2. Establish specific steps and milestones to correct the problems identified in the shortfall
analysis; and

3. Submit the Shortfall Analysis Report and corrective plan to FTA within 90 days of the end
of the affected fiscal year.

Transit Vehicle Manufacturers Goals

The RTA will require each Transit Vehicle Manufacturer (TVM), as a condition of being
authorized to bid or propose on FTA-assisted transit vehicle procurements, to certify that it has
complied with the requirements of this section. Alternatively, the RTA may, at its discretion and
with FTA approval, establish project-specific goals for DBE participation in the procurement of
transit vehicles in lieu of the TVM complying with this element of this program.

FTA’s certified list of TVMs is posted on the FTA website at:

https://www.transit.dot.gov/regulations-and-guidance/civil-rights-ada/eligible-transit-vehicle-
manufacturers

As required in Section 26.49(a)(4), within 30 days of making an award RTA will submit notification
to FTA the name of the successful bidder, and the total dollar value of the TVM contract. RTA will
submit the required post-award TVM report online at
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https://www.surveymonkey.com/r/vehicleawardreportsurvey. To confirm notification of TVM
award has been made to FTA, RTA will create a “print screen” of the notification of TVM award
and keep a copy of the print screen in the procurement file to document that the requirement
was met.

Overall Goals/Contract Goals

The RTA will meet the maximum feasible portion of its overall goal using race-neutral
means of facilitating DBE participation. In order to do so, the RTA will:

e Encourage participation of DBEs in pre-bid conferences;

e Qutreach to DBE trade associations to provide information on the RTA
contracting opportunities;

e Solicit support of DBE trade associations to distribute bid announcementsincluding bid
specifications;

e Encourage DBEs to discuss their capabilities with prime contractors at pre-bid
conferences.

The RTA will use contract goals to meet any portion of the overall goal the RTA does not project
being able to meet using race-neutral means. Contract goals are established so that, over the
period to which the overall goal applies, they will cumulatively result in meeting any portion of
our overall goal that is not projected to be met through the use of race-neutral means.

The RTA will establish contract goals only on those DOT-assisted contracts that have
subcontracting possibilities. We need not establish a contract goal on every such contract, and
the size of contract goals will be adapted to the circumstances of each such contract (e.g. type
and location of work, availability of DBEs to perform the particular type of work.)

The RTA will express our contract goals as a percentage of total amounts of DOT-assisted
contracts.

As a transit agency operating in California and covered by the decision of the U.S. Court of
Appeals for the Ninth Circuit in the case of Western Sates Paving Co., Inc. v. Washington State
DOT, the RTA will not adopt race-conscious measures of DBE participation prior to the
implementation of a disparity study.

In order to ensure that the RTA’s DBE Program will be narrowly tailored to overcome the effects
of discrimination, the RTA will adjust the estimated breakout of race neutral and race conscious
participation as needed to reflect actual DBE participation (see Part 26.51(f)) and we will track
and report race neutral and race conscious participation separately. For reporting purposes,
race neutral DBE participation includes, but is not necessarily limited to, the following: DBE
participation through a prime contract a DBE obtains through customary competitive
procurement procedures; DBE participation through a subcontract on a prime contract that
does not carry DBE goal; DBE participation on a prime contract exceeding a contract goal; and
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DBE participation through a subcontract from a prime contractor that did not consider a firm’s
DBE status in making the award.

Data will be maintained separately on DBE achievements in those contracts with and without
contract goals, respectively.

Good Faith Efforts Procedure

Award of Contracts with a DBE Contract Goal

In those instances where a contract-specific DBE goal is included in a procurement/solicitation,
the RTA will not award the contract to a bidder who does not either: (1) meet the contract goal
with verified, countable DBE participation; or (2) documents it has made adequate good faith
efforts to meet the DBE contract goal, even though it was unable to do so. It is the obligationof
the bidder to demonstrate it has made sufficient good faith efforts prior to submission of its bid.

Information to be Submitted

The RTA treats bidder/offeror’s compliance with good faith efforts’ requirements as a
matter of responsiveness.

Each solicitation for which a contract goal has been established will require the bidders/offerors
to submit the following information:

The names and addresses of DBE firms that will participate in the contract;

A description of the work that each DBE will perform;

The dollar amount of the participation of each DBE firm participating;

Written and signed documentation of commitment to use a DBE subcontractor whose

participation it submits to meet a contract goal;

5. Written and signed confirmation from the DBE that it is participating in the contract as
provided in the prime contractors commitment; and

6. If the contract goal is not met, evidence of good faith efforts.

PwnNRE

Evaluation of Good Faith Efforts

RTA treats bidder compliance with good faith efforts' requirements as a matter of responsibility.

The RTA DBELO, in collaboration with other RTA staff, is responsible for determining whether a
bidder that has not met the contract goal has documented sufficient good faith efforts to be
regarded as responsible. In accordance with 49 CFR Section 26.53 and Appendix A, Guidance
Concerning Good Faith Efforts, the following is a list of types of actions which RTA will consider
as part of the bidder’s good faith efforts to obtain DBE participation. It is not intended to be a
mandatory checklist, nor is it intended to be exclusive or exhaustive. Other factors or types of
efforts may be relevant in appropriate cases.
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1. Conducting market research to identify small business contractors and suppliers and
soliciting through all reasonable and available means the interest of all certified DBEs that
have the capability to perform the work of the contract. This may include attendance at
pre-bid and business matchmaking meetings and events, advertising and/or written
notices, posting of Sources Sought Notices and/or Requests for Proposals, written notices
or emails to all DBEs listed in the State's directory of transportation firms that specialize in
the areas of work desired (as noted in the DBE directory) and which are located in the area
or surrounding areas of the project. The bidder should solicit this interest as early in the
acquisition process as practicable to allow the DBEs to respond to the solicitation and
submit a timely offer for the subcontract. The bidder should determine with certainty if
the DBEs are interested by taking appropriate steps to follow up initial solicitations.

2. Selecting portions of the work to be performed by DBEs to increase the likelihood that the
DBE goals will be achieved. This includes, where appropriate, breaking out contract work
items into economically feasible units (for example, smaller tasks or quantities) to
facilitate DBE participation, even when the prime contractor might otherwise prefer to
perform these work items with its own forces. This may include, where possible,
establishing flexible timeframes for performance and delivery schedules in a manner that
encourages and facilitates DBE participation.

3. Providing interested DBEs with adequate information about the plans, specifications, and
requirements of the contract in a timely manner to assist them in responding to a
solicitation with their offer for the subcontract.

4. Negotiating in good faith with interested DBEs. It is the bidder's responsibility to make a
portion of the work available to DBE subcontractors and suppliers and to select those
portions of the work or material needs consistent with the available DBE subcontractors
and suppliers, so as to facilitate DBE participation. Evidence of such negotiation includes
the names, addresses, and telephone numbers of DBEs that were considered; a
description of the information provided regarding the plans and specifications for the
work selected for subcontracting; and evidence as to why additional agreements could not
be reached for DBEs to perform the work. A bidder using good business judgment would
consider a number of factors in negotiating with subcontractors, including DBE
subcontractors, and would take a firm's price and capabilities as well as contract goals into
consideration. However, the fact that there may be some additional costs involved in
finding and using DBEs is not in itself sufficient reason for a bidder's failure to meet the
contract DBE goal, as long as such costs are reasonable. Also, the ability or desire of a
prime contractor to perform the work of a contract with its own organization does not
relieve the bidder of the responsibility to make good faith efforts. Prime contractors are
not, however, required to accept higher quotes from DBEs if the price difference is

excessive or unreasonable.
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5. Not rejecting DBEs as being unqualified without sound reasons based on a thorough
investigation of their capabilities. The contractor's standing within its industry,
membership in specific groups, organizations, or associations and political or social
affiliations (for example union vs. non-union status) are not legitimate causes for the
rejection or non-solicitation of bids in the contractor's efforts to meet the contract goal.
Another practice considered an insufficient good faith effort is the rejection of the DBE
because its quotation for the work was not the lowest received. However, nothing in this
paragraph will be construed to require the bidder or prime contractor to accept
unreasonable quotes to satisfy contract goals. A prime contractor's inability to find a
replacement DBE at the original price is not alone sufficient to support a finding that good
faith efforts have been made to replace the original DBE. The fact that the contractor has
the ability and/or desire to perform the contract work with its own forces does not relieve
the contractor of the obligation to make good faith efforts to find a replacement DBE, and
it is not a sound basis for rejecting a prospective replacement DBE's reasonable quote.

6. Making efforts to assist interested DBEs in obtaining bonding, lines of credit, or insurance

as required by the recipient or contractor.

7. Making efforts to assist interested DBEs in obtaining necessary equipment, supplies,
materials, or related assistance or services.

8. Effectively using the services of available minority/women community organizations;

minority/women contractors' groups; local, State, and Federal minority/women business

assistance offices; and other organizations as allowed on a case-by-case basis to aid in the

recruitment and placement of DBEs.

Administrative Reconsideration

Within two business days of being informed by the RTA that it is not responsive because it has not

documented sufficient good faith efforts, a bidder/offeror may request administrative
reconsideration. Bidder/offerors should make this request in writing to the following
reconsideration official:

Geoff Straw, Executive Director
253 Elks Lane

San Luis Obispo, CA 93401
(805) 541-2228 x4465

The reconsideration official will not have played any role in the original determination that the
bidder/offeror did not document sufficient good faith efforts.

As part of this reconsideration, the bidder/offeror will have the opportunity to provide written
documentation or argument concerning the issue of whether it met the goal or made adequate
good faith efforts to do so. The bidder/offeror will have the opportunity to meet in person with
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our reconsideration official to discuss the issue of whether it met the goal or made adequate
good faith efforts to do. The RTA will send the bidder/offeror a written decision on
reconsideration, explaining the basis for finding that the bidder did or did not meet the goal or
make adequate good efforts to do so. The result of the reconsideration process is not
administratively appealable to the Department of Transportation.

Good Faith Efforts When a DBE is Terminated/Replaced on a Contract with Contract Goals

The RTA requires that prime contractors not terminate a DBE subcontractor listed on a
bid/contract with a DBE contract goal without the RTA’s prior written consent. Prior written
consent will only be provided where there is “good cause” for termination of the DBE firm, as
established by Section 26.53(f)(3) of the DBE regulation.

Before transmitting to the RTA its request to terminate, the prime contractor must give notice in
writing to the DBE of its intent to do so. A copy of this notice must be provided to the RTA prior
to consideration of the request to terminate. The DBE will then have five days to respond and
advise the RTA of why it objects to the proposed termination.

In those instances where “good cause” exists to terminate a DBE’s contract, the RTA will require
the prime contractor to make good faith efforts to replace a DBE that is terminated or has
otherwise failed to complete it work on a contract with another certified DBE, to the extent
needed to meet the contract goal. The RTA will require the prime contractor to notify the DBELO
immediately of the DBE’s inability or unwillingness to perform and provide reasonable
documentation.

In this situation, the prime contractor will be required to obtain the RTA’s prior approval of
the substitute DBE and to provide copies of new or amended subcontracts, or
documentation of good faith efforts.

If the contractor fails or refuses to comply in the time specified, the RTA’s contracting office will
issue an order stopping all or part of the payment/work until satisfactory action has been taken.
If the contractor still fails to comply, the contracting officer may issue a termination for default
proceeding.

DBE Performance Plan (DPP) Requirement for Design-Build Procurements

The RTA recognizes that certain modifications are necessary to adapt the DBE Program for use in
connection with Design-Build projects and will therefore follow the prescribed regulatory U.S.
DOT requirements and subsequently published guidance.

Prime contractors/consultants responding to a Request for Proposal (RFP) for design build
procurements are required to submit a comprehensive and open-ended DBE Performance Plan
(DPP) with their proposal.

18



i. The DPP must clearly specify the types of work the prime contractor/consultant will solicit
from DBEs and provide a detailed timeline for when actual subcontracting opportunities
will come to fruition.

ii. The Authority will rigorously monitor the prime contractor/consultants’ compliance with
the DPP throughout the life of the contract to ensure alignment with project progress and
fulfillment of DBE participation commitments. Failure to adhere to the DPP may result in
corrective actions or other contractually specified remedies.

iii. Any revisions to the DPP must be formally documented and agreed upon in writing by the
Authority to maintain accountability and alignment with project requirements.

Additionally, the contract boilerplate requirements shall be reviewed for further guidance and
detailed provisions related to the DPP and DBE compliance. These requirements provide critical
information to ensure the DPP remains consistent with the evolving scope and progress of the
project.

Sample Bid Specification

The requirement of 49 CFR Part 26, Regulations of the U.S. Department of Transportation, apply
to this contract. It is the policy of the San Luis Obispo Regional Transit Authority to practice
nondiscrimination based on race, color, sex, or national origin in the award or performance of
this contract. All firms qualifying under this solicitation are encouraged to submit
bids/proposals. Award of this contract will be conditioned upon satisfying the requirements of
this bid specification. These requirements apply to all bidders/offerors, including those who
qualify as a DBE. A DBE contract goal of
percent has been established for this contract. The bidder/offeror shall make good faith efforts,
as defined in Appendix A, 49 CFR Part 26 (Attachment 1), to meet the contract goal for DBE
participation in the performance of this contract.

The bidder/offeror will be required to submit the following information: (1) the names and
addresses of DBE firms that will participate in the contract; (2) a description of the work that
each DBE firm will perform; (3) the dollar amount of the participation of each DBE firm
participating; (4) written documentation of the bidder/offeror’s commitment to use a DBE
subcontractor whose participation it submits to meet the contract goal; (5) written confirmation
form the DBE that it is participating in the contract as provided in the commitment made under
(4); and (5) if the contract goal is not met, evidence of good faith efforts.

Counting DBE Participation

The RTA will count DBE participation toward overall and contract goals as provided in 49 CFR
26.55.

1. When a DBE participates in a contract, RTA will count only the value of the work actually
performed by the DBE toward DBE goals.
2. When a DBE performs as a participant in a joint venture, RTA will count a portion of the
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total dollar value of the contract equal to the distinct, clearly defined portion of the work
of the contract that the DBE performs with its own forces toward DBE goals.

3. RTA will count expenditures to a DBE contractor toward DBE goals only if the DBE is
performing a commercially useful function (CUF) on that contract.

4. RTA will use the following factors in determining whether a DBE trucking company is
performing a commercially useful function (Disadvantaged Business Enterprises (DBE)
Trucking Verification form:

a.

The DBE must manage and supervise the entire trucking operation for which it is
responsible on a particular contract, and there cannot be a contrived arrangement
for the purpose of meeting DBE goals.

The DBE must itself own and operate at least one fully licensed, insured, and
operational truck used on the contract.

The DBE receives full credit for the total value of the transportation services it
provides on the contract using trucks it owns, insures, and operates using drivers it
employs.

The DBE may lease trucks from another DBE firm, including an owner-operator
who is certified as a DBE. The DBE who leases trucks from another DBE receives
credit for the total value of the transportation services the lessee DBE provides on
the contract.

The DBE may also lease trucks from a non-DBE firm, including from an owner-
operator. The DBE that leases trucks equipped with drivers from a non-DBE is
entitled to credit for the total value of transportation services provided by non-DBE
leased trucks equipped with drivers not to exceed the value of transportation
services on the contract provided by DBE-owned trucks or leased trucks with DBE
employee drivers. Additional participation by non-DBE owned trucks equipped with
drivers receives credit only for the fee or commission it receives as a result of the
lease arrangement. If a recipient chooses this approach, it must obtain written
consent from the appropriate DOT operating administration.

The DBE may lease trucks without drivers from a non-DBE truck leasing company. If
the DBE leases trucks from a non-DBE truck leasing company and uses its own
employees as drivers, it is entitled to credit for the total value of these hauling
services.

For purposes of determining whether a DBE trucking company is performing a
commercially useful function, a lease must indicate that the DBE has exclusive use
of and control over the truck. This does not preclude the leased truck from working
for others during the term of the lease with the consent of the DBE, so long as the
lease gives the DBE absolute priority for use of the leased truck. Leased trucks must
display the name and identification number of the DBE.

5. RTA must determine the amount of credit awarded to a firm for the provisions of
materials and supplies (e.g., whether a firm is acting as a regular dealer or a transaction
expediter) on a contract-by-contract basis. Prior to award of a contract, RTA will use the
FTA’s new pre-award tool to assist in evaluating whether a firm is a regular dealer or
distributor: https://www.transportation.gov/DBEBP. RTA will count expenditures with
DBEs for materials or supplies toward DBE goals as provided in the following:
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a. DBE Manufacturer: If the materials or supplies are obtained from a DBE
manufacturer, RTA will count 100% of the cost of the materials or supplies toward
DBE goals.

b. DBE Regular Dealer: If the materials or supplies are purchased from a DBE regular
dealer, RTA will count 60% of the cost of the materials or supplies toward DBE
goals.

c. DBE Distributor: If the materials or supplies are purchased from a DBE distributor,
RTA will count 40% of the cost of the materials or supplies toward DBE goals.

d. DBE Intermediaries (e.g. Brokers): With respect to materials or supplies purchased
from a DBE that is neither a manufacturer, a regular dealer, nor a distributor (e.g.,
packagers, brokers, manufacturer’s representatives, or others that arrange,
facilitate, or expedite transactions), RTA will count only the reasonable amount of
fees or commissions charged for assistance in the procurement of the materials
and supplies, delivery fees, transportation charges for the delivery of materials or
supplies required on a job site, toward DBE goals, provided RTA determines the
fees to be reasonable and not excessive as compared with fees customarily
allowed for similar services. RTA will not count any portion of the cost of the
materials and supplies themselves toward DBE goals.

6. If afirmis not currently certified as a DBE in accordance with the standards of 49 CFR Part
26 Subpart D Certification Standards, at the time of the execution of the contract, RTA will
not count the firm's participation toward any DBE goals, except as provided for in 49 CFR
Section 26.87(i).

7. RTA will not count the dollar value of work performed under a contract with a firm after it
has ceased to be certified toward RTA’s overall goal.

8. RTA will not count the participation of a DBE subcontractor toward a contractor's final
compliance with its DBE obligations on a contract until the amount being counted has
actually been paid to the DBE.

DBE Supplier Definitions from 49 CFR 26.55

Manufacturer (49 CFR 26.55(e)(1): “...a manufacturer is a firm that owns (or leases) and operates
a factory or establishment that produces, on the premises, the materials, supplies, articles, or
equipment required under the contract and of the general character described by the
specifications. Manufacturing includes blending or modifying raw materials or assembling
components to create the product to meet contract specifications. When a DBE makes minor
modifications to the materials, supplies, articles, or equipment, the DBE is not a manufacturer.
Minor modifications are additional changes to a manufactured product that are small in scope
and add minimal value to the final product.”

Regular Dealers with establishments (49 CFR 26.55(e)(2)(ii)): “...a regular dealer is a firm that
owns (or leases) and operates a store, warehouse, or other establishment in which the materials,
supplies, articles or equipment of the general character described by the specifications and
required under the contract are bought, kept in sufficient quantities, and regularly sold or leased
to the public in the usual course of business.”
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Regular Dealers of Bulk Items (49 CFR 26.55(¢e)(2)(iv)(B)): “A DBE may be a regular dealer in such
bulk items as petroleum products, steel, concrete or concrete products, gravel, stone, or asphalt
without owning, operating, or maintaining a place of business as provided in paragraph (e)(2)(ii)
of this section if the firm both owns and operates distribution equipment used to deliver the
products. Any supplementing of regular dealers’ distribution equipment must be by a long-term
operating lease and not on an ad hoc or contract-by-contract basis.”

Distributor (49 CFR 26.55(e)(3)): “... neither maintains sufficient inventory or uses its own
distribution equipment for the products in question,... A distributor is an established business that
engages in the regular sale or lease of the items specified by the contract. A distributor assumes
responsibility for the items it purchases once they leave the point of origin (e.g., a manufacturer’s
facility), making it liable for any loss of damage not covered by the carrier’s insurance.”

SUBPARTS D & E — CERTIFICATION

Certification Process

The RTA will use the certification standards of Subpart D of Part 26 to determine the eligibility of
firms to participate as DBEs in DOT-assisted contracts. To be certified as a DBE, a firm must meet
all certification eligibility standards. We will make our certification decisions based on the facts
as a whole.

For information about the certification process or to apply for certification, firms should
contact:

David Deluz

Caltrans

Deputy Director of Civil Rights
1823 14 Street

Sacramento, CA 95811

(916) 324-1700

Toll-Free (866) 810-6346
DBE.Certification@dot.ca.gov

Certification application forms and documentation requirements are found at:
https://dot.ca.gov/programs/civil-rights/dbe-certification-information

Unified Certification Programs
The RTA is a member of the Unified Certification Program (UCP) administered by California

Department of Transportation (Caltrans). The UPC will meet all of the requirements of this
section. The following is a description of the UCP:
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The California Unified Certification Program (CUCP) provides “one-stop shopping” certification
services to small, minority and women businesses seeking to participate in the United States
Department of Transportation (USDOT) Disadvantaged Business Enterprise (DBE) Program.
Certification services are offered to businesses seeking to obtain either DBE or airport
concessionaire disadvantaged business enterprise (ACDBE) status.

As mandated by USDOT in the DBE Program, Final Rule 49 Code of Federal Regulations (CFR),
Part 26, all public agencies that receive USDOT federal financial assistance must participate in a
statewide unified certification program. These public agencies, commonly referred to as
“recipients” of USDOT funds, include municipalities, counties, special districts, airports, transit
agencies, and the State Department of Transportation (Caltrans).

The California Unified Certification Program (CUCP) went into effect on January 1, 2002. It is a
“One-Stop Shopping” certification program that eliminates the need for a DBE or ACDBE firm to
obtain certifications from multiple agencies within the State. A business certified as a DBE or
ACDBE through the CUCP is automatically accepted by all USDOT recipients in California.

The CUCP is charged with the responsibility of overseeing the certification activities performed by
various certifying agencies, and compiling and maintaining a single Statewide database of
certified DBEs. The Database is intended to expand the use of DBE and ACDBE firms by
maintaining complete and current information on those businesses and the projects and services
they can provide to all USDOT recipients in California. Select the “Directory” link on the stop to
access the Statewide database.

The CUCP certifying agencies are responsible for certifying DBE firms. You only need to apply for
DBE certification at one agency. If your firm meets the General Criteria for DBE certification as
provided on the Application Package, submit your completed application, along with the
requested documentation, to one of the Certifying Agencies serving the geographical area where
your firm has its principal place of business.

Procedures for Certification Decisions

Any firm or complainant may appeal a Caltrans UCP’s decision in a certification matter to DOT.
Such appeals may be sent to:

U.S. Department of Transportation

Office of Civil Rights Certification Appeals Branch
1200 New Jersey Ave. SE

West Building, 7t" Floor

Washington, D.C. 20590

We will promptly implement any DOT certification appeal decision affecting the eligibility of
DBEs for our DOT-assisted contracting (e.g. certify a firm if DOT has determined that our denial
of its application was erroneous).
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Those wishing to file an appeal must send a letter to the Department within 90 days of the date
of the recipient's final decision, including information and setting forth a full and specific
statement as to why the decision is erroneous, what significant fact that the recipient failed to
consider, or what provisions of this Part the recipient did not properly apply. The Department
may accept an appeal filed later than 90 days after the date of the decision if the Department
determines that there was good cause for the late filing of the appeal or in the interest of
justice.

SUBPART F — COMPLIANCE AND ENFORCEMENT

RTA will enforce contract compliance with the DBE requirements, in accordance with 49 CFR
Section 26.107.

The contractor or subcontractor shall not discriminate on the basis of race, color, national origin,
or sex in the performance of any DOT-assisted contract. The contractor shall carry out applicable
requirements of 49 CFR, part 26 in the award and administration of DOT-assisted contracts.
Failure by the contractor to carry out these requirements is a material breach of the contract,
which may result in the termination of the contract or such other remedy as the recipient deems
appropriate, which may include, but is not limited to:

Withholding monthly progress payments;

Assessing sanctions;

Liquidated damages; and/or

Disqualifying the contractor from future bidding as non-responsible.

PwnNnpE

Information, Confidentiality, Cooperation

We will safeguard from disclosure to third parties information that may reasonably be regarded
as confidential business information, consistent with Federal, state and local law as applicable in
the State of California.

The statement below is included in all Requests for Proposals (RFPs):

The Proposals received become the exclusive property of the San Luis Obispo Regional Transit
Authority (RTA). At such time as a contract award is made by the RTA, all Proposals submitted in
response to this RFP shall become a matter of public record and shall be regarded as public
records, with the exception of those elements of each Proposal which are trade secrets as the
term is defined in California Government Code 6254.7 and which are so marked as “TRADE
SECRET,” “CONFIDENTIAL” or “PROPRIETARY.” The RTA shall not in any way be liable or
responsible for the disclosure of any such records or portions thereof, including, without
limitation, those so marked if disclosure is deemed required by law or by an order of a court.
Proposals that indiscriminately identify all or most of the Proposal as exempt from disclosure
without justification may be found technically unacceptable.
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The statement below is included in all Invitations for Bids (IFBs):

The Bids received become the exclusive property of the San Luis Obispo Regional Transit
Authority (RTA). At such time the RTA publishes its Board agenda containing a recommended
action concerning a contract award, all Bids submitted in response to this IFB shall become a
matter of public record and shall be regarded as public records, with the exception of those
elements of each Bid which are trade secrets as that term is defined in California Government
Code 6254.7 and which are so marked as “TRADE SECRET”, CONFIDENTIAL” or “PROPRIETARY.”
The RTA shall not in any way be liable or responsible for the disclosure of any such records or
portions thereof, including, without limitation, those so marked if disclosure is deemed required
by law or by an order of a court. Bids that indiscriminately identify all or most of the Bid as
exempt from disclosure without justification may be found technically unacceptable.

Notwithstanding any contrary provisions of state or local law, we will not release personal
financial information submitted in response to the personal net worth requirement to a third
party (other than DOT) without the written consent of the submitter.

Monitoring Payments to DBEs

We will require prime contractors to maintain records and documents of payments to DBEs for
three years following the performance of the contract. These records will be made available for
inspection upon request by any authorized representative of the RTA or DOT. This reporting
requirement also extends to any certified DBE subcontractor.

We will perform interim audits of contract payments to DBEs. The audit will reviewpayments
to DBE subcontractors to ensure that the actual amount paid to DBE subcontractors equals or
exceeds the dollar amounts states in the schedule of DBE participation.
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ATTACHMENT A

DBE ORGANIZATION CHART

‘ —————————— Regional Transit Authority - - —-——-—-—-——
Board of Directors

m (12 Members)
REGIONAL TRANSIT AUTHORITY RTA-Coiisel | Executive Committee
President, Vice President, Past Prasident

___________ Executive Director R SRR J

|
Deputy Director/Chief
Financial Officer (CFO)
Title Vi Coordinator
Manager, Operations E;': m::r: Manager, Maintenance
- - & Facilities
| Grants & Financial
Manager
1
Manager, Safety & Manager, Marketing &
ini Community Relations
Training " Human Resources
Officer i
Lead Supervisor Malnten.ance
Supervisor
Transit Training Mability Specialist/ Administrative Accounting Accounting
Instructor diguslt Trnliing. Assistant Technician Technician
Instructor R 3
Administration

Operations Supervisor/ Sr. Operations Supervisor/ s
Scheduling Supervisor Sr. Scheduling Supervisor Technicians

| | utility

Bus Operators

The RTA does not maintain additional staff to support the DBE Liaison Officer (DBELO) activities.
Various divisions report their project information and provide annual updates to the DBELO for
reporting annually to FTA.
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ATTACHMENT B

DBE Directory

Please reference the California Department of Transportation DBE Database:

https://caltrans.dbesystem.com/
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ATTACHMENT C

Monitoring and Enforcement Mechanisms

The RTA will take the following monitoring and enforcement mechanisms to ensure compliance
with 49 CFR Part 26.

The following regulations, provisions, and contract remedies are available to the RTA in the
event of non-compliance with the DBE regulations by a contractor in its procurement activities:

1. DBE

A. The RTA has established a DBE Program pursuant to 49 CFR Part 26. The
requirements and procedures of the RTA’s DBE Program are hereby incorporated by
reference into this Contract. Failure by any Party to carry out the RTA’s DBE Program
procedures and requirements or applicable requirements of 49 CFR Part 26 shall be
considered a material breach of this Agreement, and may be grounds for termination
of this Agreement, or other such appropriate administrative remedy. Each Party shall
ensure that compliance with the RTA’s DBE Program shall be included in any and all
sub- agreements entered into which arise out of or are related to this Agreement.

B. The Contractor agrees that it will take necessary and reasonable steps to ensurethat
DBEs as defined in 49 CFR Part 26 have a fair opportunity to participate in the
performance of contracts and subcontracts financed in whole or in part with Federal
funds provided under this Contract. Neither the Contractor nor any of its sub-
contractors shall discriminate on the basis of race, color, national origin or sex in the
performance of this Contract. The Contractor shall carry out applicable requirements
of 49 CFR Part 26 in the award and administration of FTA-assisted contracts. Failure
by the Contractor to carry out these requirements is a material breach of this
Contract, which may result in termination of this Contract or such other remedy as
the RTA deems appropriate. The Contractor agrees that it will adapt and use the
race-neutral means identified in 49 CFR Part 26.51(b) as appropriate for application
to services under this Contract and will, to the maximum extent feasible, undertake
these means of encouraging race neutral participation in the performance of its
work. Each subcontract the Contractor signs with a sub- contractor will include the
above statement.

C. The Contractor will be required to demonstrate that it has undertaken “good faith
efforts” to achieve DBE participation as that term is defined in Section 26.5 of Title 49
of the Code of Federal Regulations and in accordance with the guidance provided in
Appendix A to Part 26 of Title 49. The Contractor’s failure to make good faith efforts
shall be considered a material breach of the Agreement, and may give rise to certain
administrative penalties and proceedings, including, but not limited to, those set
forth in 49 CFR Part 26.107.

29



2. Prompt Payment

A.  Within thirty (30) calendar days from receipt by the RTA of an invoice for each
payment described in this Section and upon notification to the Contractor by the
RTA that Contractor has performed the professional services necessary for payment,
the RTA will pay Contractor the amount due. Neither payment of amounts due by
the RTA nor acceptance of any such payment by the Contractor shall constitute a
waiver of any claim for errors or omission in invoices or payments.

B. No later than thirty (30) days after receiving payment from the RTA for work
satisfactorily performed by any of its sub-contractors for series rendered arising out
of or related to this Agreement, the Contractor shall make full payment to its sub-
contractors of all compensation due and owing under the relevant subcontract
agreement, unless executed by the RTA for good cause pursuant to provisions set
out below.

C. The Contractor may only delay or postpone any payment obligation to any of its sub-
contractors for services rendered arising out of or related to this Agreement where, in
the RTA’s sole estimation, good cause exists for such a delay or postponement. All
such determinations on the RTA’s part that good cause exists for the delay or
postponement of the Contractor’s payment obligation to its sub-contractors must be
made in writing prior to the time when payment to the sub-contractor’s would have
been otherwise due by the Contractor.

3. Performance Requirement

A. The Contractor shall, at all times during the term of the Contract, perform all of its
professional services in accordance with appropriate prevailing professional practice
standards; and shall furnish all labor, supervision, material and supplies necessary
therefor. Notwithstanding the provisions of any drawings, technical specifications or
other data by the RTA, the Contractor shall have the responsibility of supplying all
items and details to perform the professional services specified in this Contract.

B. The Contractor shall perform all of its professional services in its own name and as
an independent Contractor, and not in the name of, or as an agent for, the RTA.
Under the terms of the Contract, the Contractor is an independent contractor and
has and retains full control and supervision of the services performed by and full
control over the employment and direct compensation and discharge of all persons,
other than the RTA representatives, assisting in the performance of its services. The
Contractor agrees to be solely responsible for all matters relating to wages, hours of
work, and working conditions and payment of employees, including compliance with
social security, all payroll taxes and withholdings, unemployment compensation, and
all other requirements relating to such matters. The Contractor agrees to be
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responsible for its own acts and those of its subordinates, employees, and any and
all sub-contractors during the term of the Contract.

C. The Contractor shall prepare, complete, and submit to the RTA the necessary
reports, plans, specifications and the supporting data required to complete the
Scope of Work set forth in this Contract.

Indemnification

The Contractor agrees to indemnify, defend, indemnify and hold harmless the RTA
against any claims, losses, costs, liability or damages in any way related to a claim that
the RTA is violating Federal, state, or local laws, or any contractual provisions, relating to
copyrights, trade names, licenses, franchises, patents or other means of protecting
interests in products or inventions. The Contractor shall bear all costs arising from the
use if patented, copyrighted, trade secret or trademarked materials, equipment, devices
or processes used on or incorporated in the services provided and works produced under
this Agreement. In case such materials, equipment, devices or processes are held to
constitute an infringement and their use is enjoined, the Contractor, at its expense, shall
(a) secure for the RTA’s right to continue using the materials, equipment, devices or
processes by suspension of any injunction or by procuring a license or licenses for the
RTA; or (b) modify the materials, equipment, devices, or processes so that they become
non-fringing. This covenant shall survive the termination of this Agreement.

Disputes

A. Any dispute between the Contractor and the RTA relating to the implementation
or administration of the Contract shall be resolved in accordance with this
Section.

B. The Parties shall first attempt to resolve the dispute informally in meetings or
communications between the Contractor and the RTA’s representative. If the
dispute remains unresolved 15 days after it first arises, the Contractor may
request that the RTA’s representative issue a recommended decision on the
matter in dispute. The RTA’s representative shall issue the recommended
decision in writing and provide a copy to the Contractor.

C. The recommended decision of the RTA’s representative will become final unless,
within 15 days of receipt of such recommended decision, the Contractor submits
a written request for review to the RTA Executive Director. In connection with
any such review, the Contractor and the RTA's representative shall be afforded
an opportunity to be heard and to offer evidence on the issues presented. If the
dispute remains unresolved after review by the Director of Transit Services,
either party may seek resolution through referral to non-binding mediation. If
such mediation is unsuccessful, either party may seek judicial resolution of the
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dispute in an appropriate Court of the State of California. Any party seeking
resolution through the Courts of the State of California must, as a condition
precedent to the commencement of litigation, demonstrate that it has made a
good faith effort to resolve the dispute through the use of non-binding
mediation.

D. Pending final resolution of a dispute under this Section, the Contractor shall
proceed diligently with performance in accordance with the Contract and
the recommended decision of the RTA’s representative.

Subcontracting

A. The Contractor will not enter into any subcontract except with the prior review
and written approval of the RTA. The Contractor shall be fully responsible for
all work performed by any sub-contractor.

B. Any approval of a subcontract shall not be construed as making the RTA a party
to such subcontract, giving the sub-contractor privy of contract with the RTA,
or subjecting the RTA to liability of any kind to any sub-contractor.

C. All subcontracts will incorporate in full all appropriate conditions and terms as
set forth in this Contract.

Compliance with Laws and Permits

In any of the following cases, the RTA shall have the right to cancel the Contract without
expense to the RTA: (1) the Contractor is guilty of misrepresentation; (2) the Contract is
obtained by fraud, collusion, conspiracy, or other unlawful means; or (3) the Contract
conflicts with any statutory or constitutional provision of the State of California or the
United States. This Section shall not be construed to limit the RTA’s right to terminate the
Contract for convenience or default.

Cancellation of Contract

In any of the following cases, the RTA shall have the right to cancel the Contract without
expense to the RTA: (1) the Contractor is guilty of misrepresentation; (2) the Contract is
obtained by fraud, collusion, conspiracy, or other unlawful means; or (3) the Contract
conflicts with any statutory or constitutional provision of the State of California or the
United States. This Section shall not be construed to limit the RTA’s right to terminate the
Contract for convenience or default.

Termination for Default

A. Subject to the provisions of subsection C of this Section, the RTA may terminate
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10.

the whole or party of the Contract in any one of the following circumstances:

e If the Contractor fails to provide the services in the manner required by the
Contract;

e If the Contractor fails to perform any of the provisions of the Contractin
accordance with its terms; or

e If the Contractor fails to make progress in the prosecution of the work under
the Contract so as to endanger such performance.

B. Inthe event that the RTA terminates the Contract in whole or in part as
provided in Subsection A of this Section, the RTA may procure, upon such terms
and in such manner as the RTA may deem appropriate, supplies or services
similar to those so terminated. The Contractor shall be liable to the RTA for costs
associated with the termination of the Contract, the procurement of
replacement services by the RTA, any excess costs of such similar supplies or
services, and any increase in the total Contract cost as result of the
reprocurement of services from the date of termination to the expiration dateof
the original Contract. The Contractor shall continue the performance of the
Contract to the extent not terminated under the provisions of this Section. Any
disputes arising under this Section that cannot be resolved by the Contractor
and the RTA are subject to resolution pursuant to Section 11.

C. If the RTA determines that an event of default under this Section has occurred, it
shall immediately notify the Contractor in writing and provide the Contractor with
thirty (30) days in which to provide a plan to cure such default including a
timetable for accomplishing the cure. The RTA must approve the plan and the
timetable, which approval shall not be unreasonably withheld. If the Contractor
fails to cure in accordance with its plan and timetable, the RTA may declare the
Contractor to be in default and terminate the Contract in whole or in part.

D. Except as otherwise provided, settlement of claims by the Contractor under this
termination Section shall be in accordance with the provisions set forth in 48 CFR
Part 49, as amended from time to time.

False or Fraudulent Statement and Claims

By executing this Contract the Contractor acknowledges that if it makes a false, fictitious,
or fraudulent claim, statement, submission, or certification, the Federal Government
reserves the right to impose penalties under the program Fraud Civil Remedies Act of
1986, as amended (31 U.S.C. 3801 et seq.), and implementing Department of
Transportation regulations set forth at 49 CFR Part 31.

33



ATTACHMENT D

Breakout of Estimated

Race Neutral & Race Conscious Participation

The San Luis Obispo Regional Transit Authority (RTA) will meet the maximum feasible portion of
its overall goal by using race neutral means of facilitating DBE participation. The RTA uses the
following race neutral means to increase DBE participation:

e Encourage participation of DBE’s in pre-bid conferences

e Qutreach to DBE trade associations to provide information on the RTA
contracting opportunities

e Solicit support of DBE trade associations to distribute bid announcements including bid
specifications

e Encourage DBE’s to discuss their capabilities with prime contractors at pre-bid
conferences

As a transit agency operating in California and covered by the decision of the U.S. Court of
Appeals for the Ninth Circuit in the case of Western States Paving Co., Inc. v. Washington State
DOT, the RTA will not adopt race conscious measures of DBE participation prior to the
implementation of a disparity study.

In order to ensure that our DBE program will be narrowly tailored to overcome the effects of
discrimination, if we use contract goals we will adjust the estimated breakout of race-neutral
and race conscious participation as needed to reflect actual DBE participation (see 26.51(f)) and
we will track and report race-neutral and race conscious participation separately. For reporting
purposes, race-neutral DBE participation includes, but is not necessarily limited to, the following:
DBE participation through a prime contract a DBE obtains through customary competitive
procurement procedures; DBE participation through a subcontract on a prime contract that does
not carry DBE goal; DBE participation on a prime contract exceeding a contract goal; and DBE
participation through subcontract from a prime contractor that did not consider a firm’s DBE
status in making the award.

The RTA will maintain data separately on DBE achievements in those contracts with and without
contract goals, respectively.
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